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DOUGLAS Duxz of HAMILTON and BRANDON, . 


A'S 
Su RWE TR, 


HAT, in the proceſs for diviſion of dae commonties of Red- 
dingrigg and Whiteſiderigg, a queſtion aroſe betwixt the 
petitioner and Mr Robert Hunter profeſſor of Greek in the 

univerſity of Edinburgh, who, as r of the lands of El- 
rig and Middlerig, claimed a right of common property in the 
ſaid commonties; while the petitioner, on the other hand, main- 
tained, that he was intitled only tos ſervitude effeiring to his 
lands. 

HI ̃ be queſtion was taken to report by the Lord Juſtice Clerk Or- | 
dinary ; and, upon the report, your Lordſhips were pleaſed to 
pronounce this interlocutor: The Lords find, that Mr Robert Feb. 8. 

_ * Hunter has a right of common property in the commonties in 71 
* queſtion, effeiring to his lands of Middlerig ; but that he has on- 
: "ys ſervitude upon ind « commonties Ning to his lands of El- i 
ri I 
oa | A | This | 


1552. 


Aug. 17. 


1611. 


4 14. 
1621. 


(2) 

This interlocutor, in fo far as it finds, chat Mr Hunter has a: 
right of common pro peny effeiring to lis lands of Middlerig, the 
petitioner muſt ſubmit to your Lordſhips review; and, for that 
purpoſe, he will briefly recall to your Lordſhips ene the 
{tate of the rifles of Both parties. 

The lands and barony of Abbotſkerſe, comprehending the lands 
and muirs of Reddingrig and Whiteſiderig, were, before the refor- 
mation, the property of the Abbot and convent of Holyroodhouſe , 
and they, prior to the 1552, feued out certain parcels thereof to 
different perſons to be held of the Abbot and convent. 

At this period Robert, commendater of Holyroodhouſe, grant. 


ed a feu charter to James Duke of Chattlerauk, of the whole re- 


maining lands of the barony which had not been formerly feued 
out. comprehending, amongſt others, the lands of Redding and 
Whiteſide, 

About the beginning of the reformation, the whole lands, pro- 
perty and ſuperiority, belonging to the abbacy of Holy roodhouſe, 
were, under the exception of the anterior feu- rights, reſigned in 
the hands of the crown in favours of Sir Lewis Ballantyne of 
Brougbton, who obtained a charter under the great ſeal, erecting 
the lame into a new barony, to be called the barony of Broughton. 

Wilham Ballantyne of Broughton told and diſponed to James 
Marquis of Hamilton, the ſuperiority of the whole lands contain- 
ed in the above mentioned feu-charter 1552; upon which the 
Marquis, of this date, expede a charter under the great ſeal, con- 
taining a nwvodamus, and erecting theſe lands into a lordthip, ba- 
rony, and regality, to be called the lordſhip, barony, and regality 
of Abbotskerſe. Thus the property and ſuperiority of theſe lands 
became conſolidated in James Marquis of Hamilton the _ 


ner's predeceſſor. | 
- The titles produced by Mr Hunter, reſpecting his lands of Mid- 


dlerig, are, 
Charter of confirmation granted by James Marquis of Hamil- 
ton in favour of Sir William Monteith of Kerſe, by which tlie 
Marquis 


63 
Marquis confiends à charter ſaid to be dated May 25. 16.1, and 
to have been granted to the ſaid Sir William Monteith by Sir 
John Bruce of Airth, of Sir John's lands of Middlerig, Cum do- 
* mibus, aeilificiis. hana} he outfettis, moris, mareſns, pratis, paſtu- 
© ris, anne xis, connexis, partibus, pendiculis, et pertinentiis ſuis qui- 
baſcunque, jacen. nunc in baronta et regalitate noſtra de Pol - 
month. his charter of confirmation contains a clauſe of novo- 
damus in theſe terms: De novo, damus, concedimus, et diſponi- 
mus, memorato Domino Gulielmo Monteith de Kerſe, militi, 
© heredibus ſuis maſculis, aſſignatis, et ſucceſſoribus fuis quibuſ- 
* cunque praeſeript. hereditarie et irredecemabiliter, ut ſupra, totas 
* et integras praenominatas terras noftras de Middlerigg, eum 
Anime. aedificiis, hortis, lie outſeitis, moris, mareſiis, pratis, 
* paſturis, annexis, connexis, partibus, pendiculis, et pertinentiis 
ſuis quibuſcunque, una cum piena libertate, poteſiate, et privilegto, 
© jzatfandi ceſpitts. vulgo of calling fenel, feal, diſfatit, et turfis, ſuper 
* communem morem de Redding ſolet. ef confuct ; necnon, cum ple- 
na poteſtate et privilegio, dicto Domino Willielmo ſuiſque ſuc- 
cẽeſſoribus, Baronibus baroniae de Weſt Kerſe, jactandi cefpites,: 
vulgo of caſting; teuel, feal, diffatis, et turſis, ſuper praeſcriptum 
communem morem de Redding et eaſdem tranſportandi ad eorum 
* libitum pro eorum proprio uſu, et non aliorum, ſine impedimen- 
to quocunque, cum libero introitu et exitu ad praefatum morem 
© jacen, in noſtra baronia et regalitate de Pol month, &c.' 
It is to be obſerved that the charter confirmed by this charter 
1621, ſaid to be granted by Sir John Bruce to Sir William Mon. 
teith, and to be dated 25th May 1611, is not produced. 


Nr Hunter did farther produce charter by William Monteith * 28. 


of Kerſe mill to Alexander Hamilton, of the lands of Middlerigg, 
1 with houſes, biggings, yards, moſſes, paſturages, parts, pendi- 
cles, and pertinents whatſoever, with full liberty, power, and priui- 
© lege of caſting feue!, feal, divots, and turffs, upon the . mur of Re= 
© ding, conform to uſe and wont,” 


en William Monteith to Patrick Gry uf Sraich, of the eb. 8 
ſaid 


(44); 
ſaid lands of Middlerigg. This charter contains the clauſe * with 
* hou/es, biggmgs, yards, Cc.“ in the ſame terms as the n 


charter. 

Upon theſe writings, ſuppoſing Mr 1 to have had ſuch 
poſſeſſion as was ſufficient to preſerve the right which his titles 
gave him, the queſtion before your Lordſhips is, whether he has 
a right of common property, or only a right of ſervitude, upon 
the muirs in queſtion, - 

It is clear from the principles adopted by your Lordſhips, both 
in this and in many former caſes, that the terms of the above re · 
cited clauſe in Mr Hunter's titles, una cum poteſtate et privilegio jac- 
tandi ceſpites, &c. do only import a right of ſervitude, ſo that, ta- 
king matters upon the footing of that clauſe, Mr Hunter's * 
tenſions can go no farther. 

Senſible of this, he endeavoured to evade the force of it, by ſay- 
ing, that, as this clauſe is only contained in the charter of nows” 
damus, and as his author had formerly an abſolute right to the 
lands of Middlerigg, with parts and pertinents, and conſequently a 
right of common property in the commonty effeiring to theſe 
lands, no limitation in the novodamus could cut the grantee out 
| of any anterior right which he bad independent thereof, 

But the petitioner begs leave to doubt of this propoſition. Sup- 
poſing it true, that Mr Hunter's author had a right of common 
property in the ſubject in queſtion, nothing ſurely hindered him 
from agreeing to limit that right to a ſervitude ; and, as it is only 
from what parties ſay, that your Lordſhips can judge of what 
they intend, when you ſee a clauſe in the charter of novodamus 

granted by, the Marquis of Hamilton, and accepted of by Sir 
Wiltam Monteith, the clear and undiſputed purport whereof is to 
limit the vaſſal's right to a ſervitude, it ſeems, with ſubmiſſion, to 
follow, that your Lordſhips ſhould conclude it to have been actum 
et tractatum betwixt the parties, that the right ſhould be ſo li- 
mited, and, in judging upon the charter, ſhould give to the clauſe 
in queſtion x its juſt conſtruction, and allow it its legal effect. 


And 
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And what muſt the more ſatisfy your Lordſhips, that this clauſe 
vas inſerted an the charter of nowodamns, ex propoſitu, and did not 
proceed, as Mr Hunter would hade it ſuppoſed, either from the 
over anxiety of the vaſſal, or the Ignorance of the writer, is, that 
the fame clauſe as carefully continued in the ſubſequent writings, 
as appears from the charters above mentioned, of 28th Novem- 
ber 1624, and 6th February 1629, which are likewiſe part of Mr 
Hunter's progreſs ; it ſeems then very uareaſonable in him to de- 
fire, that your Lordſhips ſhould diſregard a clauſe which runs 
through his titles, and mult therefore affect his right. 

It appears too, from another part of this clauſe in the charter 
of novodamus, that the ſame did not paſs per incuriam, nor was 
thrown in merely as a clauſe of ſtile, but was carefully attended 
to; for this privilege of ſervitude upon the muirs in queſtion is 
thereby granted to Sir William Monteith, not only for bis lands 
of Middlerig, which are the proper ſubject of the charter, but al · 
fo for his lands of the barony of Welt Kerſe; which ſhows, that 
the terms of this clauſe did proceed from the deliberate purpoſe of 
the parties. 

It appears therefore, that, by this charer of novodamus in 1621, 
and the ſubſequent titles, Mr Hunter's right, as proprietor of the 
lands of Middlerig, in the commonty in queſtion is limited to 
a ſtrvitude, even although he had ſhown, that, anterior to 
the 1621, bis author had a right of common property there- 
in: But he has in fact ſhown no ſuch thing; his only argument 
for proving this alledged property in his author is the ſuppoſed 
terms of a diſpoſition ſaid to have been granted by the family of 
Hamilton to Sir John Bruce, and of the charter above mentioned, 
ſaid to have been granted by Sir John Bruce to Sir William Mon- 
ith. 
1 Before Mr Hunter can be allowed to found on thee writiags, 
it is incumbent upon him to produce the lame, With reſpect to the 
alledged diſpoſition from the family of Hamilton to Sir John 


Bruce, no traces thereot appear. As to the charter laid to have been 
B granted 


(i 6:3 


granted by Sir John Bruce to Sir William Monteith, it does in- 
deed appear, from the above recited charter of confirmation in 
1621, that there was ſuch a charter; but what were the terms 
thereof, does not appear. 

The charter of confirmation 1621 does indeed recite part of 
the contents of the charter ſaid to have been granted to Sir Wil- 
liam Monteith by Sir John Bruce, viz. cum domibus, aedificiis, 
© hortis, lie outſettis, moris, mareſiis, pratis, paſturis, annexis, 
* connexis, partibus, pendiculis, et pertinentiis ſuis quibuſcun- 
que: And theſe words, when followed by poſſeſſion, would no 
doubt be favourable to Mr Hunter's claim of common pro- 


But tho' the recital of theſe words in the charter of confirma- 
tion may perhaps be pretty ſatisfying evidence, that the ſame 
were contained in the charter confirmed ; yet the petitioner begs 
leave to deny, that this affords the leaſt evidence or even preſump- 
tion, that the charter confirmed ſtopped ſhort at theſe words, and 
did not proceed to the clauſe, * Una cum plena libertate, poteſta- 
te, et privilegio jactandi ceſpites, &c.' which clearly denotes a ſer- 
vitude. The preſumption indeed, in ſo far as can be gathered from 
the charter of confirmation, does ſtrongly favour this laſt ſuppo- 
ſition ; for your Lordſhips will obſerve, that the clauſe of novoda- 
mus has the very words ſaid to be contained in the charter con- 
firmed, * cum domibus, zdificiis, hortis, &c.“ and immediately 
ſubjoins, * una cum plena libertate, poteſtate, et privilegio jactan · 
di ceſpites, &c. Now, as a clauſe of novodamus does generally 
run in the preciſe terms of the original charters (the intention of 
the novodamus, being only to releaſe and free the ſubject of all for- 
mer burdens affecting it,) it is in the higheit degree preſumable, 
that the charter by Sir John Bruce to Sir Patrick Monteith did 
alſo contain the words, una cum plena libertate jactandi ceſpites, 
&c.' although the charter of confirmation, reciting the ſame ſhort- 
ly, did very naturally ſtop ſhort at the firſt part of the clauſe. 

This preſumption, at leaſt, is fully more probable, and better 
founded, than that aſſumed by Mr Hunter; and, ſince he has not 


pro? 
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produced the writing on which he founds, he certainly cannot be 
allowed, from. imagination, to raiſe up ſuch a tenor thereof as he | 
finds moſt ſaitable to his purpoſe, 

It was faid for Mr Hunter, that the family of Hamilton acqui- 
red no additional intereſt in the property of this barony, by the 
grant from William Ballantyne in 1611, but barely the ſuperiority 
thereof ; that the property was fally eſtabliſhed in them by the 
feu charter granted to the Duke of Chattlerault in 1552; that the 
grant by them, to his author of the lands of Middlerig, was a to- 
tal alienation, as it does not appear that they reſerved any right or 
intereſt whatever in theſe lands; from all which he infers that 
there paſſed from the family of Hamilton, to his author, along 
with the lands of Middlerig, a right of common property in the 
muirs in queſtion, effeiring to theſe lands. 

But this reaſoning is a fabric reared upon an imaginary founda- 


tion. Mr Hunter does not produce any right granted by the fa- 


mily of Hamilton to his author, nor ſhew any evidence what were 
the terms of ſuch grant. So far as preſumption can go, the pre- 
ſumption is clearly as the petitioner has ſtated it, that the anterior 


rights were in the ſame terms with the novodamus in the charter of 


confirmation 1621; and, if ſo, the grant from the family of Ha- 
milton gave no right of property, but was expreſsly limited to a 
ſervitude, the property remaining with the granter, It is incum- 
bent on Mr Hunter, it he ſays otherways, to ſupport his preten- 
ſions by producing the titles. | 
Mr Hunter's claim of property cannot be aided by the argu- 
ment urged for him, that his poſſeſſion has been more extenſive 
than the clauſe of novodamus above mentioned, as the ſervitu 2 by 
it is limited to the privilege of caſting feuel, feal, &c. wherea? he 
has been in poſſeſſion, not only of that, but of paſturage upon 
the common, beyond the years of preſcription, and mult thereby, 
he ſays, have acquired a right of common property therein, 

The effect of Mr Hunter's poſſeſſion may perhaps be to extend 
his ſervitude beyond the limits of the original conſtitution, and 


to 


CC #7 
to give him a right or e as well a as of caſting; , but i it is 
Impoſſible that his poſſeſſion, though ſomewhat more extenſive 
than his titles, can ever alter the nature of his right, or cal con- 
vert his ſervitude into a property 3 nor can he, by any length of 
paſſeſſion, have acquired a right 1 to the titles which 
were the foundation of that poſſeſſion. 


May it thereſore pleaſe our Lordſhips to * your interlocutor 
of the 8th of February, and to. find, that Mr Hunter bas 
only a right of ſervitude, and not of common property, n 
the commonties in gueſiion, efeiring to his Hands of Mid. 

1 dlerig. "LF 


* to juſtice, Oc. 
W. N . 


